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HERE AS Sir Cornelius Vermuyden of Lor- 
don, Knight, Fee Farmt. To his Majeſty of the 
Lordthips or Manors of Hutfie/d in the County of York, 
and of Divers other Manors, Lands, and Tenements 
in the ſaid County of Yor#, did this preſent Term, ex- 


hibit his Engliſh Bill into this Court thereby ſhewing 


4 


qc COHN 2. 


7 
* 


492.— 


— 
93310 
* 


— 


„„ 


„ £ 
c— 


— 

6 SEAL #8 £ FF 
* 4 
44 1 


9 - 
— 0 M 4 * 
1 6 


that whereas our ſovereign Lord the King's Majeſty 


that now is being in the tecond Year of his Reign law- 


fully terized in his Demelne, as of Fee, as in the Right 


ot his Crown of Euglandand Dukedom of York, of, and 
in, the faid Lordſhips, or Manorsof Hatfie/d, and Thorne, ' \: 


and the Chace called Hatfie/d Chace and Ditch 
with the Appurtenances and of divers Wates, Waſte 


Grounds, and Commons to the faid Lordſhips and 


Manors of Hatfie/d and Thorne belong} 
near adjoining ſituate, lying, and being within the ſaid 
County of York, a great Part whereof was then ſubmit- 


ing or there unto \ : 


ted to be furrounded and drowned with Water in ſuch Foot is — 28 


a Manner that little orno Benefit at all could, or might, 
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be made thereof unleſs ſpecial Care was taken for Inn- 


ing and Draining the fame; and whereas the ſaid Sir 
Cornelius Vermuyden by Articles of Agreement indented, 
made, and concluded upon, the four and twentieth 

Sl of March, in the faid ſecond Y ir ef his majeſty's 2 


eign between his Majeſty of the one” Part, and the 
ſaid Sir Cornelius Vermuyden of the other Part, the ſaid 
Sir Cornelius Vermuyden did promule and undertake ta da 
his beſt Endeavours _ by himſelf and fuch other 


(2) 


Perſons as he ſhou'd employ in the faid Work to drain 
and lay dry the faid drown'd and ſurrounded Grounds 
in ſuch Manner as to make the tame fit for Tillage, 

or Paſture, in Manner aforeſaid. And his Majetty in 
Conſideration thereof did by the fame Articles of Agree- 

ment for himſelf, his- Heirs, and Succeſſors, promiſe 
and grant, that the ſaid Sir Corne ius Vermuyden, his 
Heirs, and Aſſigns, or ſuch other Perſon, or Perſons 


as the faid Sir Cornelius Vermuyden (ſhou'd nominate and 


appoint in that Behalf and their Heirs and A 
| thou'd have, hold, and for ever enjoy, one full third 
Part, in three Parts to be divided, of all and fi 
the ſaid ſurrounded and Waſte Grounds, to be of equal 
Value with cach of the faid other two Parts; and that 
luis Majeſty, his Heirs and Succeſſors upon the gaini 
thereof ſhou'd, and wou'd, grant and procure the fa 
third Part to be granted, and lawſully convey' d, and 
aſſured unto the taid Sir Cornelius Vermuyden and his 
Heirs, or tothe Parties by the ſaid Sir Cornelius Yermuyden 
to be named as aforeſaid and their Heirs, to be holden 
of his Highneſs, his Heirs and Succeſſors, as of his 
Manor of Ea Greenzwick, in the County of Kent, in 
free and common Soccage, with Divers other Liberties 
and Privileges granted to the faid Sir Cornelius Ver- 
muyden and in the fame Article mention'd. And for 
that, Divers Perſons did claim common of Paſture in 
ſome Part of the faid Lands to be drain'd and dried 
as aforctaid, his Majeſty by the ſame Articles did agree, 
and was graciouſly e's to grant, and agree, that his 
| Majeſty's Commons ſhou'd go forth under the 
Seal of England to certain Perſons to be named and 
appointed to create, and deal, agree, and conclude, with 
the {aid Perſons claiming Commons concerning the ſaid 
Commons and Claim to the fame as by the faid Articles 
ready to be ſhewed to the Court may appear; and by 
his taid Bill ſhewing, that according to the faid Articles 
to be performed on his, the Sir Cornelius Vermuyden's 


Part, he the faid Sir Corne/ius Vermuyden employed a 
rreat Number of Workmen, a and expended nployed 4 


nary great Sums 'of Moner, in and about, the Loving 
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Ware af rot and k ping Dry, of the faid 
Waſtes and ſurro rounc or that the faid 
Grounds are "made more fit for L illage and Paſture 
than formerly they were, ai able acc 


ing to his Majeſty's Deſice exprets IF in the {aid 7 — 


Patent; and that his Majeſty hath accordingſy conveyed 
the third Part unto him the taid Sir Core is Vermuvden 


and his Heirs, and to others appointed by the faid Sir 


Cornelius Vermuyden thereunto; and that his Myeſty 


| alſo graciouſly 


rſuance of the faid Articles was 
ed ta grant, and did grant Divers 


likewiſe in — 


Commiſſions under the great Seal of Eugiaud directed 
to Divers honourable Perſons, and —— of Worth 

and Quality; whereof one was directed to the Right 
| honourable William Lord Viſcout Ayre, John Lord 
Savile of Pontefract, Sir Ralph Hanſby, and Sic Thomas 
| Fanſhaw, Knight, to treat, deal, conciude and agree 


with the Tenants and Inhabitants of ail the Townthips, 


Villages, Hamlets, Par:thes, and Precincts, in indad in- 


ing the lame Waſte and ſurrounded Grounds, wuich 


did claim to have Right of Common in the lame, touch- 


ing what Part of the Commons to be improvod they 
wou d accept of as in full Satitfaction of ter Right, 


and Title, in and to, the Reſid ue of the ſaid Waſte and 


commonable Grounds; which Commiſſions laſt named, 


| after much Labour and Pains by them taken in that 
Buſineſs, did make a final concluſion and A nt 
with the greater Part of the faid Tenants 3 
tants concerning the ſame, and did allot, divide, and ſet 
out, unto them ſeveral Quantities and Proportions of 


the fume Waſte and ſurrounded Grouads to be by 
them held and enjoyed in ſeverally divided from the 
other two Parts as by the Certificate of the ſaid Com- 


miſſions concerning their Duings and Proceedings in 


that Behalf returned into this Ce and here remaining 
the Records it doth and may appear. An tuc 


{aid Sir Cornelius Vermuyden further ſhewed, that the 
aid Sir Corne ius Vermuyden, fince the Time of the Con- _ 


tract made with his Majeſty as atorelaid, having pur- 
chaſed of his and. in Fee Farm for valuable be” 
deration, * 


+ Fo. 2 | 


fed of J of the one Part, and the Tenants and Inhabitants | 


” lake, and S: atnforth, in the faid County on t 


fdue ofall and — the ſaid Waſtes and furrounded 
Grounds, divers Controverſies, and Differences, did 
ariſe betwern the faid Sir Corne'ius Fermuvden and his 
Aſſigns and his ſeveral Parts. of the ſaid Manor of Hat. 


Cat. At... DBAs. * 


of the fail Manor and of the Towns of Ha: fie/d, Dunf- 
croft, Woodhouſe, Tud ifeworth, Thorne, Sykehonſe, Fj 2 


Par.; as well concerningtheir Copyholds within the — f 


M .a0r al Towns, as [ma of further perfeRing | 
"of the faid Work undertaken y the ſaid Sir Corne ius 


Vermuyden for draining the ſurrounded s their 
and the Proportions and Allotments claimed to be due 
to the laid Iallabitants and the lecuringof their Grounds 
from fu ther Damage by Pretence of Draining by Rea- 
fon of a new Bank, or Wall, by him the ſaid Sir Cor- 
ne ius Vermurden lately made, by Occafion whereof Di- 
vers Complaints where made before the Right honour- 
able the Lords of his Myeſty's moſt honourable privy 
Cu vel; and that thereupon it pleaſed their Lordihips 
in, or about, the Month of June laſt paſt to refer the 
ſa ne to the Right hunourabile Thomas Lord Viſcount 
Wertwo:th, Lord Precident of his Majeſty's Right 
honourable Counſel eſtabliſhed in the North Parts, 
and one of his Majeſty's moſt honourable privy Coun- 
{l; Job» Lord Darcy, and Mr. Juſtice Hutton, or any 
two of them, wacreof the ſaid Lord Viſcount Weut-. 
worth was appointed to be one; and by Virtue of which 
Reference thefſaid Lord Viſcount Wentworth, and Lord 
Darcy, met at Hatfie/d aforeſaid on the eleventh Day 
of Sedtember, in the Year of our Lord 1630, and viewed 
the Works made by the faid Sir Cornelius Vermuyden for 


draining the faid Grounds, aud allo Wall, or Bank, ly- 


ing in the North Weſt Side of tue River Dunn befide 
Fiha'e an] Syte louſe; and having heard the Allegati- 

ons oa bath Sides at large, with the Aſſiſtance of Sir 
Rovert Hearth, Knight, his Majeſty's Attorney Gene- 
ra, aud of Sur Thomas ao, Knight, his Majeſty's 
Surveyor, 


aid 
ng ; 


' —ſhexeth, that thortly 


8 


Surveyor, and upon Advitement had the 
Premiſes they the faid Viicount Wentworth, and Lord 
Darcy, dad Et down ſome and Concluſions 
in Writing ſuch as they them thought fit and neteſſary 


to be obſerved and kept in all Parts and publiſhed the 
fame as their firſt Order and Award the 


faid Premiſes; but by Reaſon of ſome 


taken 
mpeg way ory Anas pede 


between the ſaid Sir Corne/ins Vermuyden and the ſaid 
deu 


Tenants; howbeit the ſaid Sir Cornelius Verninyd 
after, viz; in this preſent Month 
of November, he the ſaid Sit Cornelins Vermuyden and 
the Aid Tenants have made a mutual and final 


ment themſelves touching t the Parts 


Taid Award to be performed by him the ſaid Sir Cor- 


ne/tus by none have fallen upon fome other and 
further themlelves to be pertorm- 


Sangre 
ſaid ſeveral Townſhips for the Time now and 
fuch as hereafter ſhou'd be, or might be, ordered and 
decreed by this Court to ſtand to and perform the 
Part of the faid Award and the ſaid further Agreements 
on this Behalf to be obſerved, the faid Sir Corne/ins 
Vermuyden exhibited his faid Bill into the Court 
Robert Portington, Thomas Todd, Robert Fofter, Richard 
Taylor, Sammel Wiikinſon, and Robert Slam; Tenants 
and Inhabitants of the faid Manor or Lordſhip of Hat- 
eld and Thorne, who are fuch as undertake, as well 
for themſelves as for the Reſt of the Tenants and In- 
habitants of the ſeveral Towns, Villages, and Hamlets 
of Hatfield, Thorne, Stainforth, Woodhouſe, Dunſerdft, 
and Tudworth, to which {aid Bill the ſaid Defendants - 
appeared and anſwered, and by the ſaid Anfwers con- 
feſſed all the ſeveral Articles of the faid Award in the 
ſaid Bill expreſſed; that they, for their Parts, and their 
Heirs, and the Reft of the Tenants and Inhabitants of 

Towns, Villages, and Hamlets, aforeſaid 
and for their ſeveral Heirs, did, conſent to, and allow 
of, fuch Parts of the faid Award, and ſuch further A- 


greements as in the ſaid — Vermiyden 
7 16 


FE „ 
"=" . 
__ a 


(6) 


is mentioned and where and are ready and willing to 
ſtand to, abide and the ſame, in all Points 
according to the true Intent and Meaning of the ſame; | 
and that fuch Part of the fame Award, and fuch further | 
as are e and ſet forth, in the ſaid 
Bill may be ratified and confirmed by the Order and 
Decree of this honourable Court accordingly. And all 
Parties, their Heirs and Aſſigns, to be bound and con- 
cluded thereby, if this honourable Court ſhou'd fo 


think fit and order the fame. And to the End alfo that 


the ſaid Sir Corne/ins Fermirden iizht be ordered and 
decreed by this Couit to perform the Part of the faid = 
Award and Agreement on his Part to be performed, 
divers, the Tenants and Inhabitants of the faid Manor, 
or Lordſhip, and of the Towns, Villages, and Hamlets, 

aforeſaid viz; Robert Portinglon Eiquire, Robert Far- 
borough, and Thomas V incent Elquires; Thomas Boſvile 
Gentleman, Roger Poriiugton Gentleman, Robert Lea- 
geut, Francis Ricarde, Jolu Welt, Robert Beaumout, Tho- 
mas Moor, Richard Hariley, John Moor, and Francis 
Hanjon, Tenants and Copyholders in the Towns of 

Hatfield and 2 within the Manor of Hatfieſd } 
aforeſaĩd in the County of York: Miiliam Woodcock, 


Jon Erick, John Madue, William Todd, Robert Cheſ- | 


ter, and Charies Fommuke, Frecholders, Copyholders, 
and Tenants in the Townſhip of HFoodhouſe in the faid 
Manor; Henery Parkin, Park Creſſie, and Thomas Jack- 
#, Gentlemen; Henry Cut/if, Robert Smith, Thomay 
Marleche, and Thomas Aſk ey, Freehoiders, Copyhold- 
ers, and Tenants, in Stainforth within the ſaid Manor; 
Henry Cook, Tenant, Freeholder and Capyholder in 
Tudworth in the ſaid Manor; Thomas Todd Clerk, Ed- 
rvard Stear, Richard Tav.or, Samnel Taylor, Fohn Stear, © 
Robert Fofier, and John Sterkey, Gnetlemen Thomay _ 
Darlinge, Edward Ballance, Anthony Emprinsham, Tho- 
mas Darliuge the Younger, Henry Pool, Edward Foſter, 
James Ferreby, Robert Stevenſon, Steven Walker, Edward 
Ferye, Thomas Lawjling, and Thomas Margrave, Te- 
nants, Freeholders, and Copyholders of Thorze within 
he fad Manor, did Iikewiſe exhibit their Engliſh Bull 
ai 
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— this Court againſt Sir Cornelius Vernnyden thereby __ _. 
ing forth that is Majeſty was ſeized aforeiaid, of 

; wy in, the or Manor of Hatfield and Thorne 

and the Chace called Hate Chace, and Dick Marſh, 

with the Appurtenances, of divers Wates, and 

' Waſte Grounds, and Commons to the faid Lordſhips 

or Manors of Hatfield and Thorne belonging, and there · 

unto adjoining in the faid County of York; and that a 

: Part thereof was in the ſecond Year of his _ — 

jeſty's Reign ſubje& to be furrou.,ded and drowned 

with Water, and that in ConftTeratton Sir Toru 
Vermuyden aforeſaid, did undertake to drain and dry 

the taid Grounds, his Majeſty did agree to convey to 

Fim and his Heirs the third Part thereof, and that tuey 
the ſaid Tenants did claim rig'1t of Commonage in 
Part of the faid Lands, and that his Majeſty was picaſed 
his Commiſſion ſhou d go forth to deal, and agree, 
with the faid Tenants and Commoners touching tue 
Common by them claimed as formerly expreſſed in the 

Bill of the faid Sir Corue ius Vermnyden; and that one 

Cornmiſſion was directed to the Rig ait honourable 

Wiiliam Lord Viſcount Avre, John Lord Sadie of Pou- 

tefract, Sir Ralph Hanſby, and Sir Thomas Fanjhaie, 

Knights; and that the taid Commiſſioners did aitot, and p 
ſet out, unto them the {aid Tenaats for themſelves, and 

the Reſt of the Tenants and Inhabitants of Hutfie!d, 

Thorne, Stainforth, Dunſcroſt, Woodhouſe, Tudworth, 

Fiſilałe, and Sykehonſe, Parcels and Quautities ot thetaid 

d- Waſtes and — Grounds, to be by them enjoy- 

or; ed as by the Certificate of the ſaid Commitfioners return- 

in ed intothe Court appear in. And that the ſaid Sir Corue i- 


:d- us Vermuyden having purchaicd the laid Lordthips and MN 
ar, Manors and all the Tad Walles Urroun 
nas Grounds of his Majeſty; Controverſi es did arile be- 
ho- tween the faid Sir Corne ius Vermuyden and them the 

fer, ſaid Plaintiffs, and the Reſt of the taid Tenants and 

ard Inhabitants, and that Complaints thereof was made 

Te- before the Right honourable the Lords of his Majcſty's 

hin moſt honourable privy Counlel; and that they in and 

Bill about Jux laſt were pleated to refer the Same to tie 


inta „ Night 
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Rigi. t honourable the Lord Viſcount JYextworth, the 

Lord Darcy, and Mr. Juſtice Hutton, or any two of 

them, whereof the ſaid Lord Viicount Wentworth to be 

one; and that the faid Vitcount Wentworth, and 

Lord Darcy, met af Hd4fie!d the eleventh Day of 

September laſt; and Laving viewed the izid Work, and 

herd the Ailegations on both Sides, they did ſet down 

fuch Prope ſu ions and Concluſions in Writing as they 

tl.en ti.cught fit and necefiary as a final Order and A- 

ward therein; and that ſome F.xceptions being taken to 

ſcme Points thereof, fome Difierences did arite between 

tl.e taid Sir Cornet. Jermi den and them thefaid Plain- 

tifls and others, aud that notwithſtanding afterwards 

viz; in this preſent Month of November, they, the ſaid 

T: rats in bel.alf of themſelves and the Reſt of the 

ſaid Tenants, have made a material, abſolute, and final 

Agreement, touching ſome Parts of the ſaid Award to 

be performed as well by them the {aid Tenaats as by 

the faid Sir Cornelius Verrtuydeu, and touching ſome 

| other Demands and Propoſitions of the faid Plaintiffs 

not mentioned in the ſaid Award, the Parts of which 

faid Award, and the laid further Agreement, are in 

tle ſaid Bill at large expreticd, and by the ſaid Bill fur« 

ther ſhew that altho” tlie ſaid Tenants are 

Ee willing to perform the Parts of the ſaid Award and 

ſaid Agreements for themſelves and the Reſt of the 

Tenants and Inhabitants of Hat ſield and Thorne, Dunſ- 
croft, Stainforth, Tudworth, and I ood louſe; albeit th 
faid Sir Corne ius Vermuyden did agree to the Part of th 
faid Award, and further Ag:cement yet the ſaid Si 

Cornelius Fermuyden doth refute to ſtand to and 

the Contents thereof unto which ſaid Bill the faid De- 

fendant Sir Corne. ms YVermuyden anfwered; 

the material Points and Parts of the faid Bill and de- 

nyeth that he doth retuſe to ſtand to and the 

ſaid Part of the taid Award and the faid further Agee] 
ment, but faith that he is willing and ready for hi 

Fart, to ſtand to, abide, and perform the Parts of the 
ſame Award, and the ſaid further made 

aſter the faid Award, in ſuch a Manner as is ſet. down 
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Item that the Fenants 


a 
3 
1 
1 
12 ; 


Vermuyden: 


11 


A 


FAO 
__ 9 #172: 1 


* _— K "Wa. 
0 ö N 
«\ 


ian 11 1115 
1 FE if Wk 1 
TH | 194: 1 11115 
a . I 1712141 1 

11 1555 JH oy: Th 
0 1 ＋ 10 100 
103 th f Hl 
HA Tn 15 Ait In 


mon as formerly they had, and that they be not chargec 
ith Payment of any Loll t Paflage thro' the Locks, 
r Paſſage, by Water, or by Land. Item; 


nelius Vermuyden, not mentioned in the ſaid Award, are 
z; That ſuch of the Tenants and Inha- 
bitants as at any Time formerly have Paid any Rent to 
Derr 
new incloſed Grounds commonly called 

Ir Mal, lying near Hains Hill, ſhall be for ever 
=O - hereafter fully and wholly diſcharged and freed from 
paying any more any fuch Rents, or Duties. And it is 
OO, ©. further agreed, that in ſuch Places as the faid Sir Car- 
+14 =" Jelins Vermuyden, his Heirs, or have digged, or 
ſhall at any Time hereafter dig up Paſlages, he U 

Cornelius Vermuyden, his Heirs and Aſſigns, ſhall 
ada nd forever maintain, Paſſages again in all Places 

adjoining to the former and as convenient as they 
And it 15 likewiſe agreed, that the ſaid Tenants 
Inhabitants, their Heirs and ſhall be for 
hereafter diſcharged 


den and his Tenants of the two P 


Cornelius Vermuyden and 
improved, nor their Heirs and 3, ſhall have aw | 
33 2 o 


- * * 
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and aforeſaid, their Heirs and | 
_— free Liberty to dig Clods Earth and Gravel in, 
upon, the ſaid High Ways and Lands, in Places fit and 
convenient for their neceſſary Uſes. And that the ſaid 
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and aſſure, unto the faid Tenants and Inhabitants, their 
Heirs and a Parcel of Marſh Ground called by 
the Name of Braimwitk Marſh, over and above the 
ſeveral Parcelsof Marſh Ground alloted to them by the 
Certificate of the ſaid John Savi/e and others, and that 
the Tenants and Inhabitants of the Manor of Crowle 
ſhall have; and enjoy, to them and their Heirs, 400 
Acres of the faid Turf Moors for their Turbary; In 
which faid 400 Acres the ſaid Tenants and Inhabitants 
of the ſaid Manorsand Lordſhips of Harfie/d atid Thorne, 
are not to cut, or Grave, any Turfs; and the. ſaid Sir 
Cornelits Vermuyden | is to allow unto the faid Tenants 


LNF TTF 


in the ſeverals, for 109 Acres of Ground 
# Marſh, formerly alloted unto them; And 
which by 


Ground ly! 
Nate Dix 
Vermuy 


t rags. den about the Ve Aer, 
n ſhall be made and finiſhed before the tweny fourth 
Day of Auguſt in the Year of our Lord 1631; and that 
the ſaid Sir Cornelius Vermiyden and his Pls: and his 
or and their Tenants and Farmers of fuch Copytiot Tene- 
ments as he hath lately purchafed from 
Zamqnere, one of the Daughters of the faid Viſcount 
Ayre, ſhall enjoy common "of Paſture and T 
within the ſaid Waſtes and Moors alloted unto the faid 
Tenants according to the Cuſtom of the faid Manors. 
| Allo it is agreed between the Parties of both files, that 
to according to the Certificate of the ſaid Lord Viſcount 
a>; Avyre, Lord Savuile, and others, in that Behalf made, and 


of Record in the Court, the faid Tenants 
ind Takebieant ofthe fad Manor or Lanig ſhall 


the lowing viz; the Vg Moor, containing 893 Acres; the 

* Lings, containing 210 Acres; Woodfree Carr, Brickkhill 
Carr, and Hall Hill Carr, containing 347 Acres; the 
_ Carr, containing 84 Acres; the Clowns, contain- 
ing 4 467 Acres; Eaft Tram ings, 202 Acres; 
aun and Kirton Carr, containing 380 Acres; 


my 9 containing 5 * Acres; Hatfield Hills, 


and Inhabitants, by Way of Exchange, 100 Acres of 


and may have and etyoy theſe Parcels of — fol- 


{aid 3 Marſi, containing 35 Acres; Burger and 


* > | containing | 


t is to be made b a 


#r >, v 
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cantaining 66 Acres; One Piece of Ground koowp 
ls Ch.olkgt 5 tg of the Ws, 


fai nd com nonable G 
n 
reements, 
thereof. It is this preſent Day ode 
this Court, in the Preſence of the C 
— —— "that the Parts Ae 40e Amend, and 
87 t t arts of the ſaj 
Agreement before particularly expreſſed, and Cer- 
Bea of the ſaĩd Fd en or Savile and othæm, = 
andeyery Part and Parcel thereof, as are before 
hall from henceforth in all be obſerved and per- 
formed, fulfilled and kept, as well y the ſaid Sir Corne/ing 
Vermuyden, his Heirs and Aſſigas, as by the Parties, 
Tenants and Inhabitants, in the preſent Decree before 
And all other the ſeveral Tenants and Inhahi- 
tants the ſeveral Towns of Hatfie/d, Thorne, 7 
. Mood louſe, and Tudworth, and their 
and reſpective Heirs. And it is alſo ordered and decreed 
the like Conſent of Parties aforetaid, and of the 
ounſel learned, that as well the ſaid Sir Tee Var- 
winds, and his Heirs and Afſizns, as the Tenants and 
utants before named, as all other the Tenants and 
dbabitants of the ſeveral Towns, Villages, and Ham- 
[ets, befare mentioned, that now bg, and. that hereafter 
for the Time being all be, and their Heirs and X 
en Ne Agra by Virus of ria 
W Agreement tus 5 
ban Degree, l _ 
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The Right Fur HANnY Fiſtount 
Inwin, Appellant. 


WiIILIAuSI;rsOx, Tomas Monnig, 


Tronas HIL, EDWa AD PFosTan, 

Rina MippLEBROOKE, WILLIAM 

MippLezRooOKE, Tuomas MiDpig- 

BROOKE, and Sawunrt Maccor, 

_ Reſpondents. . 
The RESPONDENTS CASE. 

To be beard at the Er of the Hauſe of Lords, op 


Monday the fourth Day of December 1 7 58. 
The DECREE Affumed. 


INS Qt the Firſt being ſeized in Fee, in 
Right of his Crown of England, of and in the 
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'Chace and Ditch Marſh, with the Appurtenan- 92 
: Ee e Grounds and Commons to the 
Lordſhip. ar Manor belonging, or 


— 
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Ty 
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lybje& to be drowned with Water, fo that 
no Benefit could be made thereof without drain- 
aw: thereupon by Articles of ment, 
the twenty —__ Day of March, in tae ſecond 
ear of his Reign, and made between his {aid Myjelty 


115 
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Corel ius Vermyyden, nig · t, of theather Part; 
4 5 den uudertook to drain the 
ſo as to make the lame fit for 
to keep them for ever in fuch 

Condition; 


15 


| 


or Manor of Hutfie'd, and of the Chace called vi th 


thereynto near 
rea deer of Yark, great Part where 


ane Part, Yand Carne'ins Vernuyden Eſquire, attcr- 


N 


—1 and Dutch 
Marth. TY 
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Condition; and in Confideration thereof his taid Majeſ- 
ty agreed, that the ſaid Sir Cornelius Vermuyden, his 
Heirs and Aſſigns, or ſuch other Perſons as he ſhould 
appoint, their Heirs and Aſſigns, ſhould have one full 
equal third Part of all the faid drowned Grounds; and 
that his Majeſty, u gaining ing thereof, would grant the 
ſaid third Poet bo he laid Sir Corne ins, and his Heirs 
and Aſſigns, or to ſuch other Perſons as aforeſaid, to be 
holden of his Majeſty, his Heirs and Succeffors; as of 
his Manor of Eaff Greenwich, in the County of Kent, 
in free and common , and taking Notice, That 
the Tenants of the ſaid did claum Common of 
Paſture in the Lands fo to be drained as aforetaid; his 
Mijeſty agreed, that a Commiſſion ſhould iſſue, under 
the Great Seal, to 2 Commiſſioners to treat ard 
agree with the Perſons claiming Common concerning 
tlie ſaid Common, and claim peg ſame. 

Sir Corne'ins Vermuyden having drained the Waſtes, his 

The King's Conver- Majeſty conveyed the third Part thereof to him, and 
Sir Cornelius Ver- his Heirs and Aſſigns; and his Majeſty, in Purſuance 


— of the Articles, granted divers Commiſſions under the 
Great Seal, one whereof was directed to V illiam Viſ- 
count Ayre, Jon Lord Sauile, and others, to treat and 

Commiſion to Lord agree with the Tenants and Inhabitants of all the Town- 


Tyre and others to ſhips, Pariſhes, and Precincts, in and adjoining to the 
with © ee. faid Waſtes and ſurrounded Grounds, who claimed 
Right of Common in the ſame, touching what Part of 


the Commons to be improved, they would accept 
Satisfaction of their Ri 


in 
ight and Title to the Reſidue of 
the faid Waſtes and Commonable Grounds; which 


X Commiſſioners agreed with the greater Part of the faid 


Tenants and Allot- Tenants and Inhabitants concerning the ſame, and al- 


_ loted and ſet out to them ſeveral Parcels of Grounds 


and Waſtes, to be by them held and enjoyed in Sever- 
alty, divided from the other two Parts thereof. 


sie Cornetius's Par. Sir Corne ius having afterwards purchaſed the Manor 


chaſe from the of Hutfie/d of his Majeſty, and the Reſidue of the 
_ Waſtes and ſurrounded Grounds; divers Controverfies 
Diſputes betwixthim àroſe between him and his Aſſigns of ſeveral Parts of 
god the Tenams, the faid Manor ol Hatfie/d of the one Part, and the 

| | Tenants 
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Tenants and Inhabitants of the faid Manor, and of the 
Towns of Haifieſd, Dunſcroft, Woodhouſe, Tudworth, 
Thorne, Svkehouſe, Fiftiake, and Stainforth, in the aid 
County, on the other Part; as well concerning their Co- 

mands of further perfect ing t k of drainung t 

Gropnde, end the Properticns and allotments clavpng 
to be due to the ſaid Inhabitants, and ing their 
Grounds from future 888 2a 
And divers Complaints being made before t 

of his Majeſty's moſt Honourable Privy Counſel thereof; 


Points thereof, further Differences aroſe between the 
faid Parties; but, in November following, they compro- 
miſed the Matter among themſelves, and made a mu- 
tual and final nt, touching the Parts of the 
Award to be by Sir Carel ius. 

In that the Tenants and Inhabitants might be 
decreed to ſtand to their Parts of the Award and fur- 
ther on their Behalf to be obſerved; Sir 
Corpelins exhibited his Bill, in his Majeſty's Court of 
Exchequer at 

the 
and 
Bill 


ments as were in the Bill mentioned and conſented. to 
5 might ' d to perform his Part of the 
faid Award and A | | 
Robert Portington, and divers of the Tenants and Inha- 
bitants of the ſaid Manor and of the ſaid Towns, Vil- 
lages, and Hamlets, exbibitcd their Bill, in the fame 
Court, againſt Sir —_ Vermuyden, who appeared 

to 


Sir Cornelius 
er muyden againſt 


» Henry Lee and the faid ns nt Nabab 


2 ute of 
16 ©} 


and the Turbary, called the Lords Moors, were likewiſe 


(18) 
to the ſaid Bill, and put in his Anſwer, and ſnbmitted, 
that the Award and the further Agreements might be 


decreed to be by all Parties. 
The Cauſes came to be heard on the thirtyth Day of 


that the Parts of the ſaĩd Award and the further Agree- 
ments ſhould be fet down as they were agreed to on 
each Side; and the fame were accordingly tet down (a- 
mongſt other Things) as follows; to wit, that the Te- 
nants, their Heirs and Aſſigns, ſhould have their Turf 
Moors, with all the Profits thereunto belonging, 
throughout the Waſte of Turbary in ſuch Manner and 
Form as they uſually thentofore had, and their Copy- 
hold Lands there without Admeaturement; and that 


there ſhould be ſufficient Ways left to the Moors for 


Carriages; and that thoſe who thould come to build or 
dwell upon the Ground of Sir Cornelius, his Heirs or 
, were only to have Liberty to cut Turf on 1000 
Acres of Turf Moor towards Crowe, and 500 Acres 
towards Saxdtoft, to be ſet out by Metes and Bounds; 


to Sir Corze/izs and his Aſſigns; but Sir Corze- 
fins and the new Inhabitants were to take Turf in theſe 
Places only for their own Burning, and not for Sale; 
and the Tenants of the Manor, and the Members there- 
of, ſhould have unto them and their Heirs, and fuch 
Perſons and their Heirs as they ſhould appoint, their 
former Allotments for their Common confirmed unto 
them according as they were ſet out by the firlt C- 
miſſioners the {aid Lord Savi/e and others, the four- 


teenth Day of March 1627, with an Addition of 200 
Acres more in Ditch Marjhtand 403 Acresot Land in Ferne 
Carr, to be aſſured unto the Tenants in exchange for 


$03 Acres in M eſtmaore. All which Parcels of Ground | 


alloted, and to be alloted and exchanged with the Te- 
nants, ſhould be drained and ſo kept according to the 
Articles made between his Majeſty and Sir Corne/ius 


Vermuyden; and that Sir Corne.;zusand his Heirs, upoa Re- 
fry {hould convey, or caule to be conveyed, unto 


Feoſſces, and their Heirs, as the Tenants, or the 


= « 
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the ſame November; and thereupon the Court ordered | 
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major Part of them ſhould nominate, ſuch Part of the 
Moors, not holden by Copy of Court Roll and other 
Grounds within the taid Manor as were alloted, to and 
for the Tenants to be holden in fee and common Soc- 
——— —— —  —  — —— 
ſurveyed, ſo as it might appear, that 0 
have a full Moiety thereof, and 200 Acres more, and 
that the ſame ſhould be ſet forth by the Referees, or 
any ſuch two of them as aforeſaid; fo as it might lie 
for Sykehouſe and Fiſilate, as well as for 
Thorne, wherein Reguard ſhould be had toaccommodate 
Sir — Aſſigns, with Convemences, as 
to be made therein, as other- 
wiſe, — P unto the Tenants. 
Fe: 1nd ſaid Tenants and Inhabitants thoyld have 
i Age Paſſages to continue to them, 
their les in Common as formerly they 
had, — 2 2 
of any Toll for Paſſage the Lock, or any other 
Paſſage by Wateror by Land; and that Sir Cornelius, kis 
Heirs and Aſſigns, ſhould cauſe all their Grouads to be 
fenced and incloſed againſt the Allotments 
of the Tenants; and the further Demands of the taid 
Tenants affented unto by the faid Sir Corue ius not 
mentioned m the faid Award, were (among other 
Things) as follows; to wit, That neither the laid Sir 
Cornelius and his Tenants of the two Parts improved, 
nor their Heirs or Aſſigns, ſhould have any Common 
in the third Part alloted and ſet out for the Ule of th 
Tenants and Commoners; and that the Tenants 
Inhabitants of the ſeveral Towns, Villages, and Places 
aforeſaid, their Hejrs and Aſſigns ſhouid hay tree Li- 
herty to dig Clods, Earth, and Gravel in and upon tue 


ſaid Highways and Lanes, i in Places fit and convement, 


for their neceffary Ules; and that the faid Sir Carna ius 
and his Heirs ſhould- conyey and aſſure unto the land 
Tenants and Inhabitants, their Heirs and Aſſigns, one 


Parcel of Marſh Ground, callen Sramwith Marjh, over 
| and above the ſeveral Parceis of Maith Ground ailcicd 


unto them by the — 08 Cc a 
| and 


(a0) 


and others; and that the ſaid Sir Cornelius and his Heirs, 
and his and their Tenants and Farmers, of ſuch Copy- 
hold Tenements as he had lately purchaſed from _ 
Zamgquer, one of the Daughters of the 'faud 
Vifcount Ayre, thould enjoy Common of Paſture and 
Turbary, within the faid Waſtes and Moors allotecl 
unto the ſaid Tenants, according to the Cuſtom of the 
Manor: And it was further on both Sides, that 
according to the Certificate of the faid Viſcount Ayre 
and others, the faid Tenants ſhould have and enjoy 
theſe Parcels of Commons following; to wit, The - 
more containing 893 Acres, the Lings containing 210 
Acres, * oodfree Carr, Brickhill Carr, and Halekill Carr, 


containing 347 Acres, Rample Carr 84 Acres, the 


Count 467 Acres, Eaft Tramlyngs 202 Acres, Brereham 
and Kirton Carr, 380 Acres, Bramwith Marſh 35 Acres, 
Burgarr and Hatfield Meere 1 30 Acres, Hatfield Hills 66 
Acres, a Piece of Ground called the Common, the fur- 
ther Side of the Water, 65 Acres, the e Nabb 138 
Acres, Kirk Town Nabb 1 5; Acres, the Moiety of Dykes 
Marſh, and 200 Acres over: All which faid Parcels of 
Ground the ſaid Tenants and Inhabitants were, by the 
ſaid Certificate, to hold to them and their ſeveral Heirs 
in Lieu and Recompence of their ſeveral Claims of 
Common in all the Reſt of the ſaid Waſtes and Com- 
monable Grounds; and t 
thirtyth Day of the lame November, the faid Court de- 
creed in the Preſence of the Counſel and Parties on 
both Sides, and with their mutual Conſent, that the 
Parts of the faid Award and 
Lord 
as in the faid Decree except 
forth be obſerved and 


Parti- 


by the faid Parties; 


and Aſſigns, as the faid Tenants and Inhabitants, 

all a the Tenants and ' Inhabitants 6 an hone 
Towns, Villages, and Hamlets that then were, and that 
thereafter for the Time being ſhould be, and their 
Heirs and Aſſigns ſhould for ever thereafter be bound 


to 


afterwards, on the 


and that as well the ſaid Sir Cornelis, and his Heirs 


| 


ſuages, Lands, Hereditaments ofany the ſaid Tenants be- 
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{> obſerve and perform the ſaid Parts of the ſaid Award 
and nts by Virtue of the faid Decree. 
Afterwards by Indenture of Feoffment dated the ſif- 
teenth Day of Fuly 1633, duly executed with Livery of 
Seizin, and made between the faid Sir Cornelius Vermuy- 
den, and John Gibbon, Eſquire, of the one Part, and the 
faid Henry Lee, Roger Portiugton, and ſeveral others 
therein named, Tenants of the [ſaid Manor, of the other 
Part, reciting the ſaid Commiſſion fo granted to the 
ſaid Vicount Ayre, and others, and the Allotment by 
them made as aforeſaid; and the ſaid Award ſo made 
by the faid Viſcount Wentworth, and other ſuch Com- 
miſſioners; and that his Majeſty had granted to the faid 


Sir Cornelius Vermuyden, the {aid Lordſhip or Manor of 


Hatfeld, with all the Waſte and Commons thereunto 
belonging; and that the ſaid J Gi2bou was lately be- 
come intereſted in the faid ip u 


15 July 1432 
Fe:::fmer:. 


. C.. 42 
PAY 


tr ed, that the Tud Sir Cornelins, and = 


Joln Gibbon, granted, bargained, alicned, fuld, enfeoff- 
ed, and confirmed unto the {aid Henry Lee, Roger Por- 
ington, and others, their Heirs and Aſſigns for ever, all 
thoſe Parcels of Ground before mentioned, as the fame 


were alloted to the Tenants, and ſet forth as aforeſaid, . 


with the Appurtenances and all Commons, and Turf, 
Moors, Rights, Profits, Privileges, Emoluments and 
Commodities to the faid Premiſes, or to any the Meſ- 


longing; and all the Right, Title, Claim, Intereſt, Pro- 
perty and Demand of the faid Sir Core/ins. Vermuyden 
and John Gibbon, or either of them, of, in and to the 
lame, ” To hold, to them, their Heirs and Aſſigns for 
ever, to the only proper Ute and Behoof of them, 
their Heirs and Aſſigns for ever. Nevertheleſs upon 
the ſpecial Truſt and Confidence, and for the ſole Be- 
” nefit, Profit and Commodity of themſelves and their 
” Heirs, and all and fingular others the Tenants and 


” Inhabitants of Hatfie/d, Thorne, Dunſcroft, Stainforth, 


” Fiſllake and Sykehouſe, and of all other the Tenants. 
and Inhabitants of, and within the faid Manor or 
” Lordihip ** 


Alon: drought, 
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and to uſe and enjoy the ſame and every 
” Part and Parcel thereof as forr they had done 
or been accuſtomed to do, with Covenants of the Part 
”” of Sir Cornelius and Gibbon, that the Premiſes were 
” free from former Bargains, Sales, Gifts, Grants, Join- 

” tures; Dowers, Statutes, Judgments, Intails, Rents, 


” andall other Incumbrances, and for farther Affurance, 


” whether by Fine, Feoffinent, Deed inrolled or Reco- 
very, or other Afﬀfurance, with W 


Sir 
„Cel arid John Gibbon, and their Heirs, and all 


claiming by, from or under them.” 
In perſuance of the Award, Agreements, Decree and 
Feoffinent, the Tenants and Inhabitants of the ſaid fe- 
veral Towns within the HRS 
ever fince till lately, quietly and without any 

fon held and Ea 175i 
ſaib, alloted and tonreyed to them, and their Heirs, or 
to the Uſe of them and their Heirs as aforeſaid, toge- 
ther with all Ways, Eaſements and Profits — 


longing; and alſo the Navigation up and down the Ri 
rer Dumm vithin the , an! without paying 


and tow! — tneye, up 


and 
Veſſels and Ships to the Banks of the faid River — 
without Interruption till lately, aad in the ſaid Manner, 


and down the faid River, and fixing 


44 


eſent River Dunn, as to the old River 
Reſpectꝰ. 
geld, | be- 


" However the Tenants of the Manor of Ha 
ing greatly interrupted and diſturbed by the Right 
112 Arthur Lord Viſccdnt Irtein, and his A+ 
ats and Tenants, in the of the Lands al- 
ed, and afterwards conveyed to them, or for their 
Ute; and the Navigation within the Manor, and other 
Eafements and Privilcges which they were entitled to, 
and f-veral Actions of Treſpaſs having been t 
agunſt ſeveral of the Reipondents and others, * 
Matters done in the Ute and Exerciſe of their Ri 
and the Tenants not being able to produce the fai © 


denture of Feoffment, (t. one Part thereof was 
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the other Defendants 


that they, and the other Tenants and 
the faid ſeveral Towns within the faid 
Manor, might be quieted iu the Enjoyment of the ſe- 


veral Lands allsted and conveyed to, and to the Uſe of —_ 
e Tenants and Inhabitants ofthe ſaid Manor as afore- - = 


Do. fi 4 on 


Manor, t ther with all other . rtf 
ys, Eaſements, Privileges and Profits whatſoever al- 
loted to the Tenants and Inhabitants of the ſaid Ma- 
nor, by or under the {ad and Decree ac- 


cording: n thereof, and for an Injunc- 
tion in the mean Time to ſtay the Proceedi boy yo 
To this Bill, frihar late count irwz:, and 
appeared, and put in ieveral An- The Amifwer:. 

{wers; ahd the tad Lord Irwin, by his Antwer (amongft 
other Things) inſiſted, that notwithſtandiug the Award, 
Agteement, Decree and Feoffment, he as Lord of the 
Manor was ſeized of and intitled to t! e Soil and Free- 
hold of an the Lands alloted and conveyed to, or in 
Truſt for the Tenants and Inhabitants; and that tl. 
were only intitled to the Herbage thereof, and to dit- 
paſture the fame; and alſo the ſeveral Parts of the Lands 


/ 


* 


— 
Cf der 


| Claimed by the Bi, were not really alloted as aforeſaid 


to 
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fo the Tenants and Inhabitants of the Manor; and the 
Defendant Canby, by his Anſwer admitted, that he had 
in his Cuſtody one Part of the Deed of Feofftment, and 


ſubmitted to produce the fame at the Hearing; and 

Robert Jennings, as Tenant of Lord Irwin, inſiſted on a 

Riglit of Common in Part of the Lands claimed to be 

alloted to the Tenants. | 

The Defendants Arthur Lord Irwin, Thomas Canby, 

and Robert Jennings, all died, and afterwards a Bill of 

Revivor and Supplement was exhibited againſt Henry 

Lord Viſcount [rwi©n now the Appellant, Mordecat 

| Cutts, and Join Robinſon and Mary his Wife, ſuggeſting 

"M0 FR the Death of Artur Lord Irvin, Thomas Canby, and 

ME IPG: Robert Jennings, and charging that the Appellant was 

— = Brother and Flair of the 2 Lord Irwin, and as 

fuch was intitled to the ſaid Manor of Hatfeld with the 

Appurtenances, and claimed the fame Rights; and that 

Morde ai Cutts was the Executor of Thomas Canby, and 

had got into his Cuſtody that Part of the Deed of Fe- 

offment, which was in the Hands of Thomas Canby, and 

refuſed to produce the fame; and that Mary, the Wife 

of John Robinſou, was the Widow and Adminiſtratrix 

of Robert Jennings; and that John Robinſon and Mary his 

Wife threatned to proceed at Law, and take out Exe- | 

dut ion on the Judgment obtained in the Action at Law 

brought by Robert Jenning; the Appellant, and alfo 

Mordecai Curt, and ohn Robinſon and Mary his Wife, 

appeared to that Bill; and the Appellant by his Anſwer 

admitted, that he was the Brother and Heir of Arthur 

_—_ dab. late Lord Irin, and that he claimed to be intitled to 

plement. the ſaid Manor tor his Life, and derived ſuch Title un- 

der the Will of the eldeſt Brother Edward Macke!l, and 

that ſuch Title firſt accrued to him in Remainder after 

the Drath of his elder Brethren Richard and Arthur, | 
and had heard and did believe, that Sir Cornelius Ver- 

um yden was Lord of the ſaid Manor of Hate, but | 

knew nothing more of the ſeveral Matters and Things 

contained in the Plaintiff's Bill, than what were diiclot- 

ed, and ſet forth in the ſeveral Anſwers of the faid Ar- 

tur Viſcount Irwin, to which Anſwers he referred and 

 ſabautted, | 
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ſubmitted, that the 


's Bill, and the Pro- 
had t be revivedagainſt him; 
and Mordecai Cutis by bis Anſwer admitted, that he 
had 2 Part of the Deed of Feoff:inznt, and ſubmitted 
to the fame, but admitted that he had refaied 
to e it, that the Plaintiffs might have the Bene- 
fit of it; and all the Defen:!ants ſubmitted, that all the 


Proceedings 
he I I GY 


W * 


on the teeny firſt Day of 4yril 175, the Caule was 
hear in th lad Court of and Decred that 
was ( other Things that 
7 ode wee 0 2 Tl at La ina 
tion to be brought by Plaint — 
r 
count Irwin now the „to try the 
Iſſue (to wit) frf, whether the Ground whereon the 
Turnpike in the Pleadings mentioned was erected, was 
or was not Part of the Tenants allotnents. Second, 
„ at the Time of erecti 


the Turnpike, a Common Highway over that G 
Third, Whether there was or was not at the Timeafore- 


faid, a Way for the Tenants over that Ground, where 
the T tke ſtood from Stainſorthᷣ to a Common Field 
called or Kirk Town Nabb or either, and which 


ge 3 publiſh-d, and afterwards - 


Po 


* 


Pg 


„ them, and the 


of them. Fourth, Whetherthe unincloſed Ground lying | 


on the Eaſt Side of the River Dunn, and between the | 
great Bank, 


cipants Bank, and extending 

aud Lane, South, to a Place Place called 
new Ment, North, or any, a thereof, 
Part Tenants Allotment, which Iſſue 


ſettled by the 
8 _— 
ſpecial of the Court of York, 
the Confderatioa of Colts, and ali further Directions 
were reſerved, till fuch Frial was had. 


Afterwards, the then Ff Tut waved the firſt and f. 


Remembrancer of the faid 
in, and were to 
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(26) 
cond Iſſue, apprehending that by the fourth Iſſue all the 
2 a Matters really in Queſtion, and then in Diſpute would 
Plainfiffs. be tried; and the then Defendants waved the third Iſſue, 
by he Defendanes ** and the fourth liſue was ſettled and directed to be tried. 

Summer Aſſizes At the Summer Aſſizes 1755, the Iſſue was tried at 
The £2755 in. York by a ſpecial Jury, and took up above eighteen 
tried, and a Verdiat Hours in the Trial; and upon tull Eyidence, as to the 
fer the Reſpondents. Night of the Soil of the Premiſes in Queſtion, a Verdict 

was given for the then Plaintiffs now the Ref nts, 
whereby it was found, that the ſaid unincloſed Piece or 
Parcel of Ground, and every Part thereof, was Part of the 
fad Lands and Grounds heretofore alloted to, and for 
the Benefit of the TenantsoftLe ſaid Manor of Hatfeld, 
entitled to Right of Common on the Waſte and Com- 
mons of the ſaid Manor. 
On the thirteenth Day of December 17 55, the Cauſe 
_ came on again to be heard in the Court of Exchequer, 

13 Dec. r-::. and the Depoſition of Robert Laverack taken in the 
— 1 Cauſe on the Part of the Defendant, and other Evi- 
reſerved aker t:e CENCE being offered by the Defendant's Counſel to be 
* read to ſupport their Conſtruction, that there was in 
the Deed of Feoffment, a reſulting Truſt in the Lord 
of the ſaid Manor, as to the Soil of the Lands and 
Grounds, thereby conveyed for the ſole Uſe of the Te- 
nants of the Manor, the Reading of which tion 
and other Evidence being objected to by the then Plain- 
tiſt's Counſcl, the further hearing of the Cauſe was ad- 
journed over to the then next Tuxeſdav, (being the ſix- 
teenth Day of the ſame December) when the Caulecame 
x6 December. On again, to be further heard in Court; and on hearing 
Counlel on both Sides, the objections was allowed, and 
a Paper purporting to be a Copy of a Bull faid to be 
filed in the 1a1d Court in the Year 1640, between Per- 
Lins and others, Plaintiffs, and — 1 — be- 
ing offered to be read, was rejected; whereupon the 
Cauſe was adjourned to be further heard on the then 
next Day, when the ſame came on again; and the faid 
Detendant Lord {r-win, having by his Counſel Inſiſted, 
that he as Lord ot the Manor had a Right to the Soil 
of the Lands alloted to the Tenants, the Court over- 
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ruled the fame; and thereupon 
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' .ommon Highway, be diiauttcd, with Colt to be tax- 
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ordered and decreed, 
that the then Plaintiffs, now the Reſpondents, and the 
reſt of the Tenants of the taid Manor, Freeholders or 
Copyholders, and their Heirs and Aſſigns, ſhould dur- 
ing the Life of * — 4. 4+ Lord * 
Irwin, quietly peaceably „ ule, occupy, 

enjoy the faid ſeveral Lands and Grounds mentioned 
in the ſaid fourth Iſſue and Verdict, and every Part 
thereof, and all other Lands alloted and conveyed to 
them, or in Truſt for them, according to the fad De- 
cree of rhe thirtyth Day of November, in the ſixth Year 
of King Charles the Firſt, and the ſaid Deed of Feoff- 
ment againſt the then Defendant (now the Appellant) 
the Lord Viſcount Irwin, as Lord of the faid Manor, 
and that an Injunction be awarded under the Seal of 
the ſaid Court to quiet them in the ſaid Enjoyment, and 
to enjoy the faid Defendant, his Agents, Servants, and 
Workmen, from interrupting or diſturbing the fame 


during the faid Time; and that the ſaid then Defendant 


(now the Appellant) ſhould pay to the ſaid then Plain- 
tiffs (now Retpondents) their Coſts of the ſaid original 
Bill and Bill of Revivor and Supplement; and the Coſts 


at Law, and in Equity ſublequent to the ſaid Bill of 

Revivor to be taxed by the Deputy Remembrancer of 
the taid Court; and alſo that the taid Mordecas Cutts 
ſhould bring into the ſaid Court the taid Deed of Feoff- 
ment, and that the fame thould be enrolied amongſt 
the Records of the ſaid Court; and that the ſaid then 


Plaintiffs ſhould pay to the ſaid Defendant Cuts his 


Coſts of the taid Cauic to be taxed, fo much of which 
Colts were to be repaid to the ſaid then Plaintiffs, by 
the ſaid then Defendaat the Lord Irtoiu, as were incur- 
red to the Time of the laid Css Antwer, who was 
Ao to pay to the then Plaintiffs (now Reipondents) 


the Coſts of the ſeverai Motions and Orders for pro- 


Jucing the Feoffment, and alto that to much of the 
Bill as related to the Plaintiffs Claim of tae Ground, 


vhereon the Turnpike therein mentioned ſtood, to be 


Part of the Lands allo ted to the Tenants, or to be a 
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ed to be paid by the ſaid Plaintiffs, to the then Defen« 
dant the Lord Jui; aad by Content the ſaid Bill was 
diſmiſſed as againſt the ſaid Defendants, Juin Robinſon 
and Mary his Wife, but without C5ſts. 

Prom which Decree Hows Lc {-wwin hath appealed 
to your Lordihips, and by his Appeal hath made tour 


| As to ſuch Part of the faid Decree, the Ob- 
jections to the Reading of the ll 
Part of the ws allowed. 
As to ſuch Part ofthe Decree, as diſallowed the Claim 
of the A , as Lord of the Manor to the Soil of 
the alloted Commons, and on that Foundation ordered, 
that the then Plaintiffs, now the Reſpondents, ſhouid 
hold and enjoy the Lands found in the fourth Iſſue, 
and all other s alloted to the Tenants according 
to the Decree and Feoffment againſt the Appellant, 
and awarded an Injunction to quiet the Plaintiffs, now 
R in the Poſſeffion thereof, during the Life 
of the faid Appellant. 
As to fuch Part of the Decree, whereby it 6 na, 
that the A ant ſhould pay the Rel 
Third. Cofts of the bh ſte nave, | 
Deen Ce at Law, ty 
As to ſuch Part of the Decree, as direfts the 
lant to pay ſo much of the Defendant Cutts's as 
8 Time of tte Anſwer ot the Defen- 
Fourth. qant Canby, and the Cofts of the Motions and Orders 
about producing the Deeds of Feoffinent. 


The Reſpondents humbly apprehend, that there | 
not any Ground for the ſaid Odjections, or any of them 


(amongſt many others) for the following 


Firſt. 


Second. 


REASONS: 
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REASON 5s: 


| I. 

Becauſe cvery Part of the ſucceſſive Tranſactions rela + 
tive to the Improvement of the Wat: Grounds and 
Commons in Queſtion in this Cauſe, tends to confirm 
the ion of the Feoffment, and to rebutt 
the reſulting Truſt of Ownerſhip of the Soil pretended 
by the Appellant. When the original Project of drain- 


ing and improving was firſt undertaken, the Crown 


to grant one Third of the Lands as a Recom- 

to Sir Cornelius Vermuyden the Projector; at the 

fame Time, Powers were given to Perſons to 
treat with the Tenants and [nhab.t ats, who claimed 
Rights of Common, touching what Part of the 
LANDS, they would accept in Satisfaction of tuch 
Right, and Allotments were made accordingiy. Upon 
the Difputes, which aroſe after the Purchale of the 
whole Eſtate by Sir Corne ius, an Award was made un- 
der a Reference from the Privy Counſel, and a Decrec 


in the , was founded upon that Award, and 
other ſubſequent nts. From the Term of that 


Decree, it is cyident, that the former Allotments were 
confirmed with Additions, and new Exchange made. 
The Purchaſer is directed to enfeoff Truſtees iu ſuch 
Allotments and Exchanges, for the Benefit of the Te 
nants and their Heirs, in Lieu of all their Claims in 
the reſt of the Waſte and Commonable Grounds, to 
be held of the Lord of the Manor, in free and common 
Soccage. Upon the fifteenth Day of F«y 1633, the 
Feoffment is accordingly made to the Feoffees and 
their Heirs, to the Ule of them and their Heirs, upon 
{ſpecial Truſt and Confidence, and for the SOLE BE- 
NEFIT, PROFIT AND COMMODITY OF 
THEMSELVES, AND THE OTHER TE- 
NANTS AND INHABITANTS. 
II. | 
The manifeſt Intent of the Feoffment was to confirm 
and effectuate an Exchange of the Right of Common, 
1 
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in two Thirds of the Waſte Lands, with the Right 
of Soil in the remaining one Third. The Tenants had 
originally a Right of Common over the/ whole; the 
Lord had likewiſe a Right in every Part of the Soil. 
On the one Hand, the Lord was enc to drain 
and improve, by being enabled to incloſe free from the 
Right of Common; on the other Hand it was advan- 
to the Tenants, to relinquiſh fo large a Pro- 


portion of the Waſte for the Sake of ietly enjoying 

W - —_— tb ge by. Con- 

veyance of the abſolute Ownerſhip of the Soil, diſc 

ed from the Right of the Lord. * 
= Y 


It was the Intent of the Partizs to ſecure only a Right 
of Common in one Third of the Waſte, ſtill liable to 
the Lord's Right of ownerſhip in the Soil; the proper 
Method had been, not for the Lord to enfeoff Truſ- 
tees for the Tenants in one Third of the Waſte, but 
= the Tenants to have executed Releaſes of their 

ight of Common, on two Thirds of it to the Lord, 
_— to themſelves the free Enjoyment of fuch 
Right of Common, as they were accuſtomed to have, 
on the remaining Third; or the Court, in Conſequence 
of the Award and Agreement, might have decreed the 
Lord to hold and enjoy the two Thards free from any 
Right of Common or otherwiſe in the Tenants; and 
that the Tenants ſhould enjoy their Right of Common 
in the remaining third Part, excluſive of the Lord. 
There would be on Occafion in this View for the So- 
lemnity of a Feoffment, and the Interpoſition of Truſ- 
tees. If the Soil was not to be abſolutely conveyed, the 
original cuſtomary Enjoyment, and the Right of Com- 
mon in the remaining Third, was a better Title than 
any new Conveyance from the Lord, ſubject to be re- 
ſtrained and limited in the Operation of it, by his 
Words of Grant. The wü oft of the entire Property of 
the Soil in Truſtees, as a Truſt for the Tenants, was the 
Object of this Feoffment; becauſe it was the only effec- 
= Method of ſecuring them from future Vexation, 
35 to Pretences of digging the Waſte, ſurcharging the 
Common, 
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Common, and doing other Aft, which might produce 
Conteſts. * 


The Parol Evidence offered in this Cauſe to ſhew 


Acts of Ownerſhip done, and an Exerciſe of the Lord's 
Rights upon the alloted Lands, fince the Time 
of he Downs and Feoffment, was rejected by the 


Court; becauſe it is contrary to the be Rules of Law, to 
ſet up a refulting Truſt, by Parol Evidence, where the 
plain Words of the Deed have diſpoſed of the whole 
Truſt or beneficial Intereſt in the Land; as it would 
render all Titles to Eſtates precarious and infecure. 

V. 

The A Lord Irwin having ſet up a Defence 

both in Law and Fact, which could not by fupported, 
and having infiſted on a Trial at Law, i in which a Ver- 
— 4 againſt him, and the Reſpondents having 


put to very — Expences thereby; it is appre- 
— that the Court was in ſome Meaſure bound to 


give the Ref s their Coſts. For although the 
| we I Coſts is diſcretionary in Courts of 
ty, yet L 


there is ſomething very particular in 


the Caſe to vary the Rule, Coſts — follow the 


Right. 


C. YORKE. 
GEO. PERROTT. 


N. B. We are particularly requeſted to remind the 


Readers that a Trial reſpect ing ſome Claim of tlie late 
Lords of the Manor to PR of the Commons alloted 
by the Decree to the Tenants and Inhabitants of the 
laid Manor of Hatfeld, the Trial after varicus Einer 


elſewhere, came to an Iſſue at York; the Rctult of 
which was as follows. 


Which Iſſue (after a View had by a Special Jury) was 


| tried at York, and took up above eighteen Hours; 


when, upon full Evidence as to the Ri, glit of the Soil 


| and Enjoyment thereof, a V erdict Was given or t.. 


en 
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Inhabitants, ani that the whole Place in Iſſue was 4 
Part of the Ground alloted and conveyed to the faid 
Inhabitants. . 

Tue Equity reſerved came on to be heard in the 

— — of Exchequer, and, upon hearing Counſel on 

16,307 both Sides, the Court, on Wedn;ſday the ſeventeenth 

| Day of Derember; 17 55, decree:l, That the Inhabitants 

ſhould hold and enjoy the Lan ls mentioned inthe Iſſue 

and Verdict, and all other the Lands alloted and con- 

veyed to or in Truſt for them, according to the De- 

cree of the thirtyth Day of November, 1630; and that 

the ſaid Deed of Feoffinent ſhould be enrolled amongſt 

the Records of the ſaid Court, which was enrolled 
accordingly. 

From which * Lord Irwin led to 

Houſe of Lords; and, upon hearing the faid Appeal, 

4 Dec. 758. the faid Houſe, on Monday the fourth Day of Decem- 

ber, 1758, without Hefitation, affirmed the Decrees 

with Sixty Pounds Coſts. 
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